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Tém tit:

Bai viét phan tich khai niém, ni ham, cac hinh thirc biéu hién,
mdi lién hé vai kinh té tu nhan va cac bién phap phong, chong
ling doan nha nudc (“state capture”), lién h¢ vai tinh hinh thyc
tién & nudc ta, khéng dinh su can thiét phai nghién ctru va tién
hanh céc bién phap phong, chdng state capture & nudc ta. Theo
tac gia, viéc phong, chdng “state capture” chinh la nham bao dam
thyc hién hi¢u qua va dung dén duong 161, chinh sach cua Pang
va Nha nude trong viée phat trién kinh té tu nhan, théng qua viée
tao moi truong cho su phét trién cua kinh té tw nhan mot cach bén
virng va lanh manh.

Abstract

This article provides the concepts, contents, forms of state capture,
its relation to the private economic sector and measures to cope
with state capture, demonstrating the need to conduct research
and actions against state capture in the country. As argued by
the authors, combating state capture is a means of effective and
proper implementation of the guidelines and policy on promoting
private economic sector set out by the Communist Party and State
of Vietnam, through creating a favorable environment for a sound
and sustainable development of private enterprises.

1. Khai ni¢ém va nhén dién “state capture”  hang Thé giéi (World Bank — WB) trong

1.1. Khai niém “state capture”

mot bao cao cong bo vao nam 2000, trong

Liing doan nha nuéc (State capture) 1a ~ d6 phan tich tinh hinh tham nhiing & mét sb
khai niém duoc néu ra lan dau tién boi Ngan ~ nude Trung A. Trong 4n pham nay, WB da

1 World Bank (2000), Anticorruption in Transition: Contribution to the Policy Debate, World Bank Publications, ISBN

9780821348024.
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chi ra nhiing dic diém cta tham nhiing &
cac nudc do 1a tinh trang bd may nha nudce
bi khéng ché/thau tém bdi mot s6 ca nhan/
nhom loi ich. Tai cac qudc gia nay trong
thue té, nha nudc khong kiém soat dugc bd
méy chinh quyén, dé xay ra hién tugng bd
méy chinh quyén bi mot s ca nhan/nhom ca
nhan thao ting?.

V& ban chét, state capture phan anh
mbi quan h¢ 1éch lac gitta nha nudc voi
doanh nghiép, ma cu thé hon la giira giGi
doanh nhan tham nhiing v&i tang 16p lanh
dao chinh tri cép cao. Luc lugng thau tom/
khéng ché bo may nha nudc thuong chi 1a
mot nhém nhéd cé nhan dugc goi 1a oligarchs
(tam dich: nhitng ké dau sé6)*. Cac oligarchs
thuong dung ddu mot sé doanh nghiép tu
nhan va c6 nhitng quan h¢ khong minh bach
vé6i cac quan chirc cao cdp cua chinh quyén.
Pay chinh 1a co s¢ khién WB dinh nghia:
“State capture 1a hi¢n tuong xay ra khi gioi
doanh nghiép thao ting qué trinh ra quyét
dinh chinh sach ctia nha nudc va tao anh
huéng 1én “quy tic ctia cudc choi” (ludt, quy
ché, quy dinh) nhim truc loi cho ban than™,
T6 chirc Minh bach quéc té (TI) ciing dua ra
mot khai niém tuong ty nhung c6 “dd mé”
16m hon, theo d6 “state capture” dé cap dén
tinh huéng ma cac c4 nhan, t6 chirc, cong ty
hoic tap doan kinh té quyén Iyc trong hodc
ngoai qubc gia sir dung nhimng thi doan
bét chinh dé tac dong 1én chinh sach, moi
truong va nén kinh té qudc gia nham thu loi
cho ban than™

1.2. Nhgn dién “state capture”

V6i tinh chat nhu néu trén, co thé
khang dinh state capture ciing 1a mot dang
tham nhiling, song khéc biét véi nhiing hinh
thic tham nhiing khac & chd, day 1a tham
nhiing chinh tri (political corruption) hay
tham nhiing 16m (grand corruption). Su khac
biét gilra state capture voi nhitng hinh thirc
tham nhiing khac con thé hién ¢ chd néu nhu
cac hinh thirc tham nhiing khac s& tim kiém
loi ich bat chinh tir trong qué trinh thyc thi
chinh sch, phép ludt bang cach lam méo mo
qué trinh do, thi state capture thuong thu loi
bang cach tac dong dén qué trinh xay dung
chinh sach, phap luat, dé “14i” hay “dinh
huéng” cac chinh sach, phap luat phu hop
v6i ¥ chi va mong mudn ciia nhom lgi ich®.

Xét tir goc do 1y thuyét ngueoi lam chii
va nguoi dai dién (agents-principal theory)’,
trong cac tinh hudng state capture, quan
chtrc nha nudc thong thuong dong vai tro 1a
nguoi dai dién (agent) ma 1€ ra phai phuc vu
nguoi lam chu (principal — tirc nguodi dan)
song lai phuc vu cho nhiing ké tham nhiing
(state captor). Tuy nhién, mdi quan hé kiéu
nay khong thé hién rd rang trong nhitng hinh
thirc tham nhiing khac.

Tir goc d6 biéu hién, c6 thé phan biét
gitra state capture va nhirng hinh thirc tham
nhiing khac & chd, trong nhimng hinh thirc
tham nhiing khac, s& rat kho nhan biét tac
dong cua ké tham nhiing dén chinh sach,
phép ludt cua nha nudce; trong khi do, trong

2 Maira Martini (2014), State catpure: An overview, Transparency International.
3 Crabtree, John; Durand, Francisco (2017), Peru: Elite Power and Political Capture. London, United Kingdom: Zed

Books Ltd. p. 1. ISBN 978-1-78360-904-8.
4 World Bank (2000), Tai liéu d4 dan.

5 Transperency International: State Capture, https://www.transparency.org/glossary/term/state_capture.
6  Edwards, Duane C. (2017), Corruption and State Capture under two Regimes in Guyana, ResearchGate. University of

the West Indies. .
7 Vély thuyet “ngum lam chu va nguoi dai dién

A’

xem D Thu Huyén - Vii Cong Giao, “Khal quat mot sb Iy thuyét, cach tlep

cén vé phong, chong tham nhung trong cubn Cac ly thuyet md hinh, cach tip can vé quan tri nha nudce va phong, chéng
tham nhiing, Nguy&n Thi Qué Anh - Vii Céng Giao - Nguy&n Hoang Anh (chu bién), Nxb. Hong Btrc, Ha Noi, 2018.
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state capture, tic dong nay co thé nhan biét
mot cach dé dang qua thuc té 1a cac chinh
sach, phép luat cua nha nudc da lam 1gi cho
nhiing state captors (tam dich: nhitng ke
thau tém/khong ché nha nwéc). Thém vao
do, trong nhitng hinh thirc tham nhiing khac,
cht thé tham nhiing rat da dang va co su
canh tranh véi nhau dé thu loi ca nhéan tir
viéc lting doan qua trinh thyc thi chinh séch,
phap luat, thi trong state capture, chu thé
tham nhiing thuong it hon nhiéu va thuong
it co su canh tranh.

Theo Capenter va Moss, mot tinh
hubng duoc xem 14 state capture khi dap
ung ba ti€u chi sau: 1) Phdi co mot muc tiéu
chinh tri cu thé; 2) Nguoi thau tém c6 dong
co truc lgi; va 3) Qud trinh ra quyét dinh da
chuyén tir muc tiéu vi loi ich céng sang loi
ich cua nguoi thau tom (state captor)®. Tuy
nhién ¢ day, dong co va muc dich cua viéc
thau tom nha nudc co thé thay ddi tiy thudc
vao mé hinh kinh té va dic biét 13 vao mirc
dd can thi€p cua nha nudc vao nén kinh té.
Hellman va cong sy chi ra ring‘*’, & cac nén
kinh té dang trong qué trinh chuyén déi, noi
cac doanh nghiép 16n thira huong mbi quan
hé chinh thirc va chat ché voi nha nudc tir
true, cac doanh nghiép méi tham gia nén
kinh t& s& c6 xu hudng sir dung hinh thirc
tham nhiing kiéu thau tém nha nuéc dé tao
1ap vi thé trong bdi canh khuon khé phap 1y
con yéu kém. Trong céc truong hop khac,
viéc nha nude kiém soat chit ché nén kinh

NHA NUGC VA PHAP LUAT

té co thé dan dén viéc mot sé doanh nghiép
tim cach bao vé ban than khdi su can thiép
thong qua viéc thau tom qua trinh ra quyét
dinh ctia chinh quyén'®.

Lién quan dén van dé trén, cling can
thdy rang, trong bdi canh state capture, c6
mot ranh gidi méng manh gitra sy hop phap
va bit hop phap khi mot nhom loi ich tac
dong dén chinh quyén. O day, néu viée tac
dong dén chinh quyén chi ding lai ¢ cac
hoat dong van dong chinh sach mot cach
cong khai, minh bach va ding phép luat thi
khong bi xem 14 bat hop phép, vi van dong
chinh sach cong 1a mot nhu cau chinh déng
va da duoc luat dinh & nhiéu quéc gia (luat
vé van dong chinh sach cong — lobby act)".
Tuy nhién, thong thudng, trong bdi canh
state capture, su tdc dong dén chinh quyén
thuong bi mat va bat hop phap, khong theo
cac quy trinh, thu tuc cua van dong chinh
sach cong.

Ciling nhin tor goc d0 cach thiuc tac
dong, mot sb tai lieu chuyén nganh phan
chia viéc thau tom nha nudc thanh ba mirc
do: state capture, policy capture (tam dich:
thau tom chinh sach) va regulatory capture
(tam dich: thdu tom quy dinh cua phdp
luqgt)'?, trong do:

- State capture: La muc do thau tom
nha nudc nguy hiém nhét, dé cip dén cac
tinh huéng trong d6 chinh quyén trung wong
bi khong ché boi cac nhom loi ich.

10

11

12

Carpenter, Daniel and David Moss, eds (2013), Preventing Regulatory Capture: Special Interest Influence and How to
Limit It, Cambridge: Cambridge University Press.

Joel S. Hellman, Geraint Jones, Daniel Kaufmann (2000), Seize the State, Seize the Day: State Capture, Corruption and
Influence in Transition, World Bank Policy Research Working Paper No. 2444, tai https://papers.ssrn.com/sol3/papers.
cfm?abstract id=240555

Nieves Zuniga (2019), State capture in Asia Pacific, Transperancy International, tai https://knowledgehub.transparency.
org/helpdesk/state-capture-in-asia-pacific.

V& van dong chinh sach cong, xem cubn “Van dong chinh sich cong: Ly luan va thuc tién”, Pao Tri Uc - Vil Cong
Giao (ddng chu bién), Nxb. Hong Btc, Ha Nbi, 2015.
OECD (2017). Preventing Policy Capture, tai
ture-9789264065239-en.htm.

https://www.oecd.org/corruption/preventing-policy-cap-
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- Policy capture: La mirc d thau tom
thip hon, song cling rat nguy hiém, trong d6
chu trinh xay dung, thuc thi chinh sach cua
nha nudc, dic biét 1a cta chinh phu, c6 thé
bi khdng ché.

- Regulatory capture: D& cip dén cac
tinh huéng ma mot ca nhan hay mot co quan
c6 trach nhiém xay dung, thuc hién mot van
ban phap quy bi cic nhém loi ich khéng ché.
2. Tac hai cia “state capture”

V6i nhimng dic diém, tinh chat nhu
néu ¢ trén, state capture gy ra rat nhiéu
tac hai cho nhiéu chu thé khac nhau. So véi
cac hinh thirc tham nhiing khéc, tac hai cua
state capture nghiém trong hon nhiéu, vi c6
pham vi rong, lam bién ddi, méo mo cac quy
tac phap 1y va dao duc, tir d6 tac dong tiéu
cuc 1én toan xa hoi'®. T6 chic Minh bach
quéc té nhan dinh, trong cac loai hinh tham
nhiing thi state capture 1a mdt trong nhiing
hinh thitc nguy hiém nhét va gay ra tac hai
nang né nhat',

D6i voi cac qudc gia, tham nhiing
chinh sach ¢ cap do cao nhu state capture
dau tién s& phé hoai méi truong kinh doanh,
tir 46 1am suy giam strc canh tranh cta nén
kinh té, pha huy tinh liém chinh tir thuong
tang kién triic cua xa hoi, khién nguoi dan
mét 1ong tin vao nha nudc, va trong nhiéu
treong hop, day 1a nguyén nhan chinh tao ra
tinh trang bt 6n vé chinh tri. Vi du, nhitng
c40 budc vé “state capture” da dan dén nhiéu
cudc biéu tinh chdng lai chinh phu & Hungari
vao nam 2010, & Bulgari vao cac nam 2013-
2014, & Nam Phi vao nam 2016... Pdi véi

13 Nieves Zuniga (2019), tai liéu da dan.
14 Maira Martini (2014), tai liéu da dan.

cac doanh nghiép, state capture tao ra nhiing
tién 1¢ va van hoa kinh doanh bét chinh, day
nhitng doanh nghiép 1am an chéan chinh dén
chd pha san hoic khong thé phat trién duoc,
song dong thoi ciing c6 thé khién cho nhiing
doanh nghiép ctia nhirng state captors bi lun
bai sau mot thoi ky phat trién “than toc”.
Tai nhimg qudc gia xay ra hién tuong state
capure, ¢ thé nhan thdy rd hau qua 1a khu
vuc kinh té tu nhan cham phat trién va su
suy giam dau tu nudc ngoai'’.

D6i v6i cac quan chic, nhimg moi
quan hé mo am véi cac chu doanh nghiép
16n ¢6 thé khién ho bi mat chirc, tham chi
phai vao tu.

C6 thé nhan thiy tic hai cua state
capture dudi nhiéu hinh thirc biéu hién khac
nhau thong qua rat nhiéu vi dy thuc té & cac
qudc gia, trén tat ca cac chau luc. Dudi day
phan tich mot s6 truong hop tiéu biéu:

- O Hungari, tinh trang state capture
da xay ra tir sau nam 2010 khi mot dang d6i
lap 12 Fidesz—KDNP Party Alliance'® thing
2/3 tong s6 ghé trong bau cir nghi vién. Nan
tham nhiing hoanh hanh, véi tinh trang phd
bién 1 quan chirc cip cao dwa ngudi than va
nhiing ngudi trung thanh chiém giit cac co
quan nha nudc, va cic hop déng mua sim
cong dugc danh cho nhiing doanh nghiép
than quen. Chinh phu moi cling thuc thi
chinh sach han ché va trdn 4p bao chi cing
cac tO chirc xa hoi ddu tranh chong tham
nhiing. Tt ca tao ra mot bau khong khi ngot
ngat va dan toi phong trao phan dbi chinh
phu lan rong va tinh trang bat 6n chinh tri
kéo dai & nudc nay'’.

15 Joel S. Hellman, Geraint Jones, Daniel Kaufmann (2000), tai liéu da dan.
16 Tieng Hungari la Fidesz—KDNP Partszovetség, truéc do la Lién minh Poan két ngudi Hungari - the Alliance of

Hungarian Solidarity.

17 Xem:"Hungary's largest paper Nepszabadsag shuts, alleging pressure". BBC. 11 October 2016. "Major Hungarian
opposition newspaper to close after Orban victory". Reuters. 10 April 2018.
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- O Bungari trong cac ndm 2013-2014,
ndi cac cua Thu tudng Oresharski lién tuc bi
cao budc la dugce dung 1én va bi “giat day”
boi mot s6 “ké dau s6”, tiéu bicu 1a cyu Thu
tudéng Boyko Borisov. Hau qua 1a da dién ra
rat nhiéu cudc biéu tinh phan dbi, 1am suy
giam nghiém trong uy tin cua Dang GERB®,
Cudi cung, biéu tinh da dan dén viéc thang 7
nam 2014, Tha tuéng Oresharski phai tuyén
b6 tir chirc.

- O Nam Phi, vao ndm 2016 c6 nhiéu
c40 budc vé quan hé khong minh bach gitta
gia dinh ty phi Gupta va Tong théng Nam
Phi Jacob Zuma cung gia dinh va dang cua
ong 1a Pang Pai hoi Dan tdc Phi (African
National Congress - ANC). Cac dang ddi lap
v6éi ANC stir dung thudt ngir "state capture"
dé néi vé hanh dong cua gia dinh Gupta, cho
rang nhd mdi quan hé than thiét voi Tong
théng Jacob Zuma cing cac thanh vién trong
gia dinh Tong théng va cac lanh dao khac cua
ANC nén Gupa c6 thé thao ting chinh phu,
tham chi sdp dat ca cac vi tri va diéu khién
hoat dong ctia ndi cac. Cac cao budc dua ra
nhitng bang chimg cho thiy quan hé giita
nguyén Thu tuéng Vytjie Mentor va Pho Bo
truong B tai chinh Mcebisi Jonas chinh 1a
do gia dinh Guptas dung 1én. Trong mot bai
thuyét trinh tai Truong Kinh doanh cia Pai
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hoc Cape Town vao ngay 11/9/2017, Thu
trudng Bo Tai chinh Pravin Gordhan da uéce
tinh sb tién bi mat do state capture & Nam
Phi 1én dén 250 ty Rand (tién Nam Phi)®.
Trong khi do, t& The Daily Maverick dua ra
con s6 udc tinh cao hon nhiéu, 1én toi 1.5
ngan ty Rand (tuong duong 100 ty d6 la My)
trong bon nam tir 2015 dén 20192, nha kinh
té cia Ngan hang du trit Nam Phi (South
African Reserve Bank) David Fowkes cho
rang, state capture ¢ thé lam giam dén 4%
muc ting truong hang nim cua nén kinh té
Nam Phi*2. V§i nhitng hau qua nghiém trong
d6, vao nim 2018, Pang ANC cam quyén
da budc 6ng Zuma phai tir chirc Tong thong
sau 9 nam trén cuong vi ndy bdi nhiing cao
budc tham nhiing va mét uy tin. Pac biét,
ngay 15/10/2019, cyu Tong thong Nam Phi
d3 phai bi hau toa do cao budc nhan hdi 162

Bén canh cac qudc gia néu trén, cac
nghién ctru gan dy ciing d& cap dén tac
dong tiéu cuc cua state capture & mot sb
nudc khac, vi du nhu ¢ Romania?*, Colombia
va Mexico®... Daniel Kaufmann — chuyén
gia qudc té noi tiéng vé phong, chéng tham
nhiing, trong bai trinh bay méi day tai Nam
Phinam 2018 da xem state capture nhu la mét
thach thirc c6 tinh phd bién v6i quan tri nha
nuée trén pham vi toan cau®. Ong cho ring,

18 Dang Cong dan Bungari vi sy phat trién ciia chau Au - Grazhdani za Evropeysko Razvitie na Biilgaria, tiéng Bungari 1a
I'paxcnanu 3a EBporeiicko Passutue Ha Boirapus- chinh dang 16n thir hai ctia nuée nay 6 thoi diém d6, do Thii tudng

Boyko Borisov sang lap.

19 Xem: 2013-14  Bulgarian  protests

against

the  Oresharski  cabinet,  https://en.wikipedia.org/

wiki/2013—14 Bulgarian_protests_against the Oresharski_cabinet.
20 Xem: "R250bn lost to state capture in the last three years, says Gordhan". The Citizen.
21 Merten, Marianne, "ANALYSIS: State Capture wipes out third of SA's R4.9-trillion GDP — never mind lost trust, con-

fidence, opportunity", Daily Maverick.

22 Maguban, Khulekani (2019-06-06). "Damage from state capture 'worse than suspected' - SARB". Fin24.

23 Siphiwe Sibeko, REUTERS |
tion at the Union Buildings in Pretoria,

South  Africa's
South Africa,

President Jacob Zuma announces his resigna-

February 14, 2018.https://www.france24.com/

en/20191011-south-africa-s-former-president-jacob-zuma-to-face-trial-for-corruption.

24 Xem: "Romanian Democracy at
open-letter-romanian-democracy-at-grave-danger/

Grave

Danger", trén http://www.makeapoint.ro/en/

25 Crabtree, John; Durand, Francisco (2017), Peru: Elite Power and Political Capture, London, United Kingdom: Zed

Books Ltd. p. 1. ISBN 978-1-78360-904-8.

26 Daniel Kaufmann, State Capture & the Challenge of Governance around the World: What the evidence tells us — and a
rethink? Presentation at the Seminar at Wits University, Johannesburg, Wednesday, 19 September 2018.
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state capture c6 thé xay ra ¢ bat ky qudc gia
nio, ké ca nhimg nudc dang phét trién va
nhitng nuéc phat trién nhu Anh, My?’.

3. Bi¢n phap phong, chong “state capture”

Vé co ban, bién phép phong, chdng
state capture cling 1a cac bién phap phong,
chéng tham nhiing n6i chung. Diéu nay 1a
boi state capture chinh la mot dang tham
nhiing (tham nhiing chinh tri, hay tham
nhiing chinh sach).

Véi tinh chat 1a mot dang tham nhiing,
state capture phai dugc phong nglra bang
nhiéu bién phap két hop, nhu thuc hién
cong khai, minh bach, trach nhi€m giai trinh
trong to chirc va hoat dong ciia bd may nha
nudc; kiém soat chit ché tai san, thu nhap
ctia nguoi c6 chuc vy, quyén han; hoan thién
khung khé phap luat va co ché, bao gom cac
co quan phong, chéng tham nhiing; xay dung
va thyc hién quy tic ing xir, cic tiéu chuan,
dinh mtc mua sim cho khu vyc cong...?
Bén canh d6, can c6 bién phap, co ché phat
hién, xu 1y kip thoi, cong minh nhitng hanh
vi tham nhiing; nd lyc tim kiém, thu hoi
nhirng tai san tham nhiing; tdng cudng hop
tac qudc té va huy dong su tham gia ciia xa
hoi vao cudc chién chéng tham nhiing®. ..

Tuy nhién, ngoai cac bién phap thong
thuong néu trén, do “state capture” co6 tinh
chat 1a mot dang tham nhiing dic biét,
thudng lién quan dén nhiing doanh nhan va
nha chinh tri & cap d6 cao véi tinh chat rat
phirc tap nén con can thém cac bién phap
khac méi c6 thé phong, chdng hiéu qua. Vé
mit phuong phap ludn, can tiép can giai

quyét van dé state capture tir nhiéu goc do
khac nhau, trong d6 lién quan dén: a) Triét
tiéu cac dong luc dé thau tom nha nudc; b)
X04 bo céc co hoi thau tom va c¢) Ngan chan
cac phuong thurc thau tom.

Theo Hellman va dong su™®, cac bién
phap_ dé dbi phé véi state capture khong
chi cin nhim vao viéc kiém soat cac doanh
nghi¢p va cac quan chirc nha nudc ma con
can chil y dén cau trac cua thi trudong va quy
trinh hoach dinh, thuc thi chinh sach la noi
ma cac ddi tuong nay twong tac. Tu kinh
nghiém cua mot so quoc gia, dé phong ngtra
state capture hi¢u qua, can chu y v dén nhiing
bién phap sau day:

Thir nhdt, gia ting tinh canh tranh
ciia thi trwong: Gia tang tinh canh tranh cua
thi truong dong nghia véi viée xoa bo doc
quyén, tr d6 loai trir cac co hoi va triét tiéu
cac dong luc dé thau tém nha nudc. Pidu
nay dac biét quan trong trong cac linh vuc
kinh té vbn c6 sy doc quyén hoic bi chi phdi
boi nhitng co quan, to chirc hay ngudi nim
gilt chirc vu cao. Cac bién phap nang cao
tinh canh tranh bao gdm tai cdu tric nén
kinh té, thuc day su gia nhap thi trudng cia
cac doanh nghi¢p mdi thong qua tur do hoda
va ting cudng cung cip hang hoa/dich vu
cong nham cai thién méi trudng dau tu.

Minh bach quy trinh hoach dinh,
thwe thi chinh sdch: Piéu nay 13 dé ngin
chan cac hanh dong thau tom nha nudc.
Minh bach quy trinh hoach dinh, thuc thi
chinh sach bao gdm viéc tham van rong rai
cac bén lién quan trong xay dung, ra soat
va ra quyét dinh lién quan dén luat va quy

27 Daniel Kaufmann Testifies in Person at the South Africa State Capture Commission of Inquiry,https://resourcegover-
nance.org/events/speech/daniel-kaufmann-testifies-johannesburg-south-africa-state-capture-commission-inquiry.
28 Ve cac bién phap nay, xem Chuong II Cong udc vé chong tham nhiing cua Lién hop quoc va Chuong II Luat phong,

chéng tham nhiing ndm 2018 ciia Viét Nam

29 V& cac bién phéap nay, xem cac Chuong I1I-V Cong wdc vé chéng tham nhiing cta Lién hop quéc va Chuong I1I-V Luét

phong, chéng tham nhiing ndm 2018 cua Viét Nam.

30 Joel S. Hellman, Geraint Jones, Daniel Kaufmann (2000), tai liéu da dan.
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dinh. Theo Hellman va dong sy®!, trong van
dé nay, nhitng cai cach co thé bao gom:

- Xay dung quy trinh danh gia tic dong
tham nhiing ddi voi cac dy thao chinh sach;

- Cong bd bién ban hop & cac giai doan
cu thé cua qua trinh hoach dinh chinh sach;

- Thuce hién quyén dugc thong tin theo
quy dinh cta phap luat dé cho phép truy cap
vao cac tai lidu lién quan dén hoach dinh
chinh sach;

- C6 co ché khuyén khich tham véan
cong dong vé du thao chinh sach va dy thao
van ban phép luat;

- Tang cudng co ché bao dam trach
nhiém giai trinh c4 nhan.

Xdy dung phap lugt vé vin dpng hanh
lang: Diéu nay 14 d xac dinh nhitng hinh thtrc
van dong chinh sach cong ma doanh nghiép
c6 thé thuc hién, 1am rd ranh gidi giira tao anh
hudng hop phéap va bat hgp phap dé lam cin
ctr phap 1y cho viéc phat hién va ngan ngtra
cac hanh vi thau tom nha nudec.

Xir Iy méi lién két giiva state capture
va nhirng hinh thirc tham nhiing khdac: Cac
hinh thirc tham nhiing déu c6 mbi lién hé vai
nhau, va nhitng hinh thirc tham nhiing khéc
thuong la tién dé hoac cong cu dé dat duoc
su thau tom nha nudc. Vi vay, can xay dung
cac chién luoc va bién phap nhim xoa bo
mdi lién hé giira thau tém nha nudc va cac
hinh thirc tham nhiling khac*. Céc bién phap
cu thé co thé tién hanh bao gdm™*: Thiét ké
cac co ché kiém ché - d6i trong (“check and
balance”) trong cac co quan quan ly; mo
rong co ché trach nhiém giai trinh dén cac
cong ty va ca nhan & khu vuc tu.

NHA NUGC VA PHAP LUAT

4. Phong, chong “state capture” & Viét Nam

Nhu d3 dé cap, state capture 1a mot
dang dién hinh cta tham nhiing & cip do
cao, ma dic trung ndi bat 1a co su cau két
chdt ché gilra nhitng doanh nghiép tu nhan
16n v6i cac quan chic cao cip cia chinh
quyén. Nhu vy, co thé xem state capture 13
biéu hién nguy hiém nhit ciia tham nhiing
n6i chung va tham nhiing trong kinh té tu
nhan néi riéng & cac qudc gia, doi hoi cac
nha nudc phai uu tién phong, chong.

Gidng nhu nhidu nudc khac, can thay
rang state capture hoan toan cé thé xay ra &
nuée ta. Vé van dé nay, gan day da co mot
s6 nghién ctru va phan tich chi ra mbi quan
hé thiéu lanh manh giira Nha nudc va khu
vuc doanh nghiép dan t&i sy yéu kém trong
thue thi chinh sach, cho phép gidi dic quyén
kiém soat nén kinh té va truc loi3*. Bén canh
d6, cling c6 nhitng nghién ciru dit van dé vé
su chi phéi chinh sach cong ciia mot sb tap
doan kinh té tu nhan 16n..3. Mic du vay,
cho dén nay chua c6 nghién ctru ndo mang
tinh toan dién vé state capture ¢ Viét Nam,
vi vay chua thé dua ra nhitng dénh gia chinh
x4c vé thyuc trang va quy mo cla van nan
nay, ddc biét la chua du chimg ctr x4c dang
dé chi ra nhitng state captors cu thé.

Su thiéu ving nhitng nghién ctru vé
state capture 1am anh huong dén viéc xdy
dung va thuc hién céc bién phdp phong,
chéng tham nhiing n6i chung va state cature
noéiriéng. Vi vy, viéc déau tién can lam trong
van dé nay la Nha nudc can sém thuc hién

31 Joel S. Hellman, Geraint Jones, Daniel Kaufmann (2000), tai liéu d dan.
32 Vinay Bhargava and Emil Bolongaita (2004), Challenging Corruptionin Asia: Case Studies and aFramework for Action,

‘World Bank.
33 OECD (2017), tai liéu da dan.

34 Chris Rowley, Quang Truong (edited) (2009), The Changing Face of Vietnamese Management, Taylor & Francis.
35 John Reed, The rise and rise of a Vietnamese corporate empire, Financial Times, 27/6/2019, tai https://www.ft.com/

content/84323¢32-9799-11€9-9573-ee5¢cbb98ed36.
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hoac khuyén khich cac co quan hoc thuat,
t6 chic xa hoi thuc hién cac nghién ctu
chuyén sdu, ca 1y thuyét va thuc chimg, vé
state capture & Viét Nam. Tuy nhién, trong
khi chd doi két qua nhing nghién ctru nhu
vay, Nha nudc van c6 thé va can thyc hién
nhitng bién phép tic thoi dé phong, chdng
state capture, trong do dac bi¢t la cac bién
phép sau day:

- Nhanh chéng hoan thién khung kho
phap luat va co ché phong, chéng tham
nhiing trong khu vuc tu, nhu da dugc dé cap
lan dau tién trong Luat Phong, chong tham
nhiing ndm 2018; nghién ctru m¢ rong céac
quy dinh vé van dé nay dé nang cao hiéu luc,
hiéu qua cua viéc phong, chéng tham nhiing
trong khu vuec tu.

- Thyc hién nghiém céc quy dinh cta
phap ludt vé cong khai, minh bach, trach
nhiém giai trinh trong to chirc, hoat dong
cua bd may nha nudc, dac bi¢t 1a trong cac
co quan nha nudc chiu trdch nhiém quan
Iy cac linh vuc kinh té ¢ lién hé chit ché,
tryc tiép voi hoat dong ctia doanh nghiép tu
nhan, cu thé nhu quan 1y dat dai, cAp phép
dau tu, kinh doanh, khai thac khoang san,
mua sam cong. ..

- Kiém soat chit ché tai san, thu nhap
ctia nhirg ngudi c6 chire vu, quyén han, dic
biét 1 clia cac quan chirc cao cap, dé kip
thoi phat hién mdi quan hé voi doanh nghiép
va xu ly nhitng hanh vi tham nhiing chinh
sach cua cac quan chtrc nay.

5. Két ludn

Tham nhiing 1a mot hién tuong phuc
tap voi nhidu hinh thirc va biéu hién khac
nhau. Mot trong nhiing hinh thic tham
nhiing nguy hiém nhat va gay ra tic hai ning
né nhit chinh 1a “state capture” — thau tom/
khdng ché nha nuéc.

36 Maira Martini (2014), tai liéu da dan.
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State capture 1a mot dang tham nhiing
dic biét, c6 tinh chat nguy hiém rét cao, gay
ra nhimng tac hai rat 16n khong chi vé kinh té
ma con trén cac phuong di€n chinh tri, van
hoa, x4 hoi cta cac qudc gia. Vi vdy, phong
chéng state capture can phai duoc dic biét
quan tam va xem dé nhu 1a mot vu tién hang
dau trong cudc chién phong, chéng tham
nhiing noi chung ¢ cac nudec.

State capture gan lién voi kinh té tu
nhan theo nghia hau hét truong hop co su
céu két chat ché giira cac quan chirc cap cao
cua nha nudc va cac chu doanh nghiép tu
nhan 1én, nhim muc dich lting doan chinh
sach, phap luat dé thu loi c4 nhan cho nhirng
nhém lgi ich d6. Chinh vi vdy, phong, chng
state capture gip nhiéu kho khan, thach thirc
hon so v&i phong, chong nhitng dang tham
nhiing théng thuong. Dé phong, chéng state
capture hiéu qua, dau tién can phai c6 quyét
tam chinh tri rat cao va c6 nang luc, uy tin
16n dé vuot qua sy ngin can, chong pha
quyét liét ctia cac nhom loi ich day quyén
lyc vé chinh trj va kinh té&. Thém vao do,
can phai ap dung ddng thoi nhidu bién phap,
trén ca khu vyc cong va khu vuc tu, dé chat
hét cac voi cua con bach tudc tham nhiing
chinh sach, trong d6 cac bién phap vé cong
khai, minh bach, trach nhiém gidi trinh va
kiém soat tai san, thu nhap c6 y nghia rat
quan trong.

Phong, chéng state capture hoan toan
khong phai 1a viéc di nguoc lai duong 16i,
chinh sach cua Pang va Nha nudc vé phat
trién kinh té tu nhan. Nguogc lai, ddy chinh
1a viéc can thiét dé bao dam thyc hién higu
qua va dang dan dudng 16i, chinh sach cua
bang va Nha nudce trong linh vuc nay. Sy



phat trién ctia kinh té tu nhan 1a hét sirc can
thiét, va chinh séch, phap luat can tao ra moi
truong thudn loi cho sy phat trién dé. Tuy
nhién, sy phat trién cta kinh té tu nhan phai
mang tinh bén vimg va lanh manh. Kinh
nghiém ciia nhiéu qudc gia cho thay, viéc
phat trién kinh té tu nhan thiéu dinh hudng,
thiéu ké hoach va thiéu kiém soat s& d¢ lai

NHA NUGC VA PHAP LUAT

nhitng hiu qua rat to 16n khong chi cho nén
kinh té, ma con cho ché dd chinh tri va van
hod, xd hoi. Theo nghia d6, phong, chéng
state capture 1a mot trong nhitng yéu cau co
ban dé bao dam sy phét trién bén viing va
lanh manh ctia kinh té tu nhan & trén thé gioi

va ¢ Vi¢t Nam hi¢n nay B
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