
members to consensually 

agree to go significantly 

further than tariff disman-

tling and include new poli-

cy areas such as the so-

called Singapore issues 

(investment, competition, 

transparency in govern-

ment procurement, trade 

facilitation) led to the 

multiplication outside of 

the WTO of bilateral and 

regional trade agreements 

(FTA). These trade agree-

ments have progressively 

evolved into so-called 

new-generation FTAs, 

which not only aim at 

reducing customs duties 

between states in order 

to promote trade but 

also intend to reduce non

-tariff barriers. Indeed, 

the main obstacles today 

to trade are no longer 

The role of  

WTO and the 

emergence of  

new generation 

of  FTAS 

T 
he World Trade 

Organisation 

(WTO), created 

in 1995, has nurtured a 

multilateral landscape 

built on the underlying 

principles of transparency 

and non-discrimination. 

Its fundamental objective 

was to gain preferential 

treatment for goods and 

services and eliminate 

non-tariff barriers. Re-

garding anti-corruption, 

the WTO has no substan-

tial rules addressing cor-

ruption or bribery in 

trade relations with two 

exceptions, the Trade 

Facilitation Agreement 

(TFA) and the Govern-

ment Procurement 

Agreement (GPA). The 

TFA aims at reducing 

barriers to trade through 

streamlining border trans-

actions and increasing the 

transparency of customs 

procedures. The GPA is a 

plurilateral agreement 

with 48 member coun-

tries (including the EU 

member states) commit-

ted to conduct covered 

procurements in a trans-

parent, predictable and 

non-discriminatory man-

ner. It is the only WTO 

agreement that expressly 

address the corruption 

issue, even though not 

bindingly, in its preamble. 

The failure from WTO 
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This article looks at the EU-Vietnam Free Trade Agreement (EVFTA), recently ratified by the EU Parliament, 
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ency and reduce bribery in international trade to new generation FTAs, the paper examines headways made in 

mainstreaming transparency in practically all chapters of the trade agreement. 

 



high tariffs but rather non-

tariff measures related to 

regulatory areas such as 

environmental and labor 

standards, but also issues 

such as governance and 

transparency.  

These new generation of 

bilateral and regional trade 

agreements now include 

wide transparency provi-

sions and progressively 

integrate anti-corruption 

items. Some agreements 

include horizontal chapter 

on transparency which 

extends transparency obli-

gations to all policy areas, 

such as the EU’s Compre-

hensive Economic and 

Trade Agreement with 

Canada (CETA). Others 

contain anti-corruption 

provisions, as in the case of 

new US trade agreements. 

For instance, one can find 

an 8 pages anti-corruption 

chapter in the recently 

adopted US-Mexico-

Canada Agreement 

(USMCA). The Trans-

Pacific Partnership Agree-

ment, now called the Com-

prehensive and Progressive 

Agreement for Trans-

Pacific Partnership, com-

prises an anticorruption 

chapter similar to the one 

found in the USMCA. A 

transparency chapter that 

calls on trading partners to 

pass anticorruption laws 

can also be found in the 

Dominican Republic-

Central American Free 

Trade Agreement. These 

provisions include explicit 

references to international 

anti-corruption conven-

tions (such as UNCAC), 

commitments to criminal-

ize active and passive brib-

ery, whistleblower protec-

tion, etc.  

Where can 

“transparency” 

be found in the 

EVFTA 

T 
he EVFTA is the 

first comprehen-

sive and ambi-

tious trade and investment 

agreements that the EU 

has ever concluded with a 

developing 

country in 

Asia. It is the 

second 

agreement in 

the ASEAN 

region after 

Singapore, 

which primary goal is to 

promote bilateral trade 

relations between Vietnam 

and the EU. The concept of 

transparency embodies the 

EVFTA in practically all its 

chapters, starting with its 

preamble, which 

“recognizes the im-

portance of transparency 

in international trade to 

the benefit of all”. The 

same preamble can also be 

found in the EU-Vietnam 

Investment Protection 

Agreement (EVIPA), which 

aims at building a transpar-

ent legal and investment 

environment. 

Transparency provisions 

are to be found in the fol-

lowing chapters. 

Customs and trade facili-

tation 

In its Article 4.5 (Simplified 

Customs Procedures), the 

EVFTA states that “Each 

Party shall provide for sim-

plified customs procedures 

that are transparent and 

efficient in order to reduce 

costs and increase predict-

ability for economic opera-

tors, including for small and 

medium-sized enterprises”. 

The Article 4.8 on Trans-

parency states that each 

Party shall “ensure that its 

customs and other trade-

related laws, regulations 

and general administrative 

procedures and other re-

quirements, including fees 

and charges, are readily 

available to interested par-

ties and, where feasible and 

possible, on an official web-

site” and “designate or 

maintain one or more in-

quiry or information points 

to address, within a rea-

sonable time, inquiries by 

On 26 June 2018, the 

EVFTA was split into 

two separate 

agreement, one on 

trade and one on 

investment. In August 

2018, EU and Vietnam 

completed the legal 

review of the EVFTA 

and the EU – Vietnam 

Investment Protection 

Agreement (EVIPA). 

The EVFTA and EVIPA 

were ratified on 

February 12 par the 

EU Parliament. 

Ratification by the 

Vietnam National 

Assembly is expected in 

May 2020. The EVIPA 

must be additionally 

ratified by all EU 

Member States’ 

parliament. 
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world (around 39% annual-

ly from 1995 against 16% in 

the EU). EU companies will 

now be able to participate 

in Vietnam’s procurement 

tenders above certain 

thresholds on an equal 

footing with domestic 

companies for a selective 

number of entities such as 

ministries at central level, 

public hospitals and some 

SOEs. Reciprocally, Vi-

etnam’s exporting compa-

nies will have access to a 

500 million consumers 

market. As mentioned 

above, the revised WTO 

Government Procurement 

Agreement recognizes 

since 2014 in its preamble 

and Article IV:4 the im-

portance of preventing 

corruption. The EVFTA 

commitments on Govern-

ment Procurement, alt-

hough not as elaborated, 

are modeled on the GPA. 

Moreover, Vietnam has 

undertaken to join the 

GPA at a later stage. The 

trade agreement, in its 

Article 9.4 (General Princi-

ples), states that “a procur-

ing entity shall conduct 

covered procurement in a 

transparent and impartial 

manner that… avoids con-

flicts of interest and pre-

vents corrupt practices, in 

accordance with relevant 

domestic laws and regula-

tions”. 

Competition policy 

interested parties concern-

ing customs and other 

trade-related matters”.  

These provisions will 

doubtless contribute to 

increase customs efficiency, 

very often hampered in 

many developing countries 

by widespread corruption. 

Technical barriers to 

trade (TBT) 

In its Article 5.7 

(Transparency), both par-

ties “acknowledge the im-

portance of transparency 

with regard to the prepara-

tion, adoption and applica-

tion of standards, technical 

regulations and conformity 

assessment procedures. In 

that regard, the Parties 

affirm their transparency 

obligations under the TBT 

Agreement”. 

Sanitary and phytosani-

tary measures (SPS) 

“The importing Party shall 

ensure full transparency of 

its import requirements 

and procedures” (Article 

6.6), while the whole Arti-

cle 6.12 (Transparency and 

Exchange of Information) 

states that both parties 

shall “ensure transparency 

as regards SPS measures 

applicable to trade be-

tween them”. 

Government procure-

ment  

Vietnam has one of the 

highest ratios of public 

investment-to-GDP in the 

As a general implementa-

tion rule, “Each Party shall 

apply its competition law in 

a transparent and non-

discriminatory manner, 

including to private and 

public enterprises, re-

specting the principles 

of procedural fairness 

and rights of defence of 

the enterprises con-

cerned” (Article 10.3), 

while Article 10.7 states 

that “each Party shall 

ensure transparency in the 

area of specific subsidies”. 

SOEs, enterprises grant-

ed special rights or privi-

leges and designated mo-

nopolies 

In its Article 11.6 

(Transparency), the EVFTA 

states that “A Party which 

has reasonable reason to 

believe that its interests 

under this Chapter are 

being adversely affected by 

the commercial activities of 

a state-owned enterprise, 

an enterprise granted spe-

cial rights or privileges, or 

a designated monopoly of 

the other Party may re-

quest the other Party in 

writing to provide infor-

mation about the opera-

tions of that enterprise or 

entity”. To be noted that 

this article includes in An-

nex 11-A some exceptions 

with regard to some activi-

ties of several major SOEs 

(Petrovietnam, EVN, Vi-

nacomin ...). 

The EVFTA and the 

EVIPA are said to bring 

the best advantages 

and benefits ever for 

enterprises, employees 

and consumers in both 

EU and Vietnam. 

Vietnam’s GDP is 

expected to increase 

by 10-15% and 

exports are predicted 

to rise by 30-40% in 

the next 10 years (Dr. 

Oliver Massmann, 

Duane Morris Vietnam 

LLC) 
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“Each Party shall, in ac-

cordance with its domestic 

law and Chapter 14 

(Transparency), ensure 

that any measures aimed at 

protecting the environ-

ment and labor conditions 

that may affect trade and 

investment are developed, 

introduced and implement-

ed in a transparent man-

ner, with due notice and an 

opportunity to interested 

persons to provide their 

views”. 

Most important-

ly, to monitor 

the implementa-

tion of the sus-

tainable devel-

opment chapter, 

the agreement 

creates both a 

special Commit-

tee on Trade and Sustaina-

ble Development and chan-

nels for the involvement of 

independent civil society, 

including social partners. 

At the domestic level, both 

the EU and Vietnam will 

consult Domestic Advisory 

Groups, comprising inde-

pendent civil society repre-

sentatives and include em-

ployers’ and workers’ or-

ganizations, business 

groups, and environmental 

organizations. 

EVFTA’s trans-

parency provi-

sions will sup-

port Vietnam 

sustainable 

growth and con-

tribute to level 

the playing field 

FTAs contribute to a fairer 

business environment. 

Intellectual property 

In its Article 12.33 

(Cooperation and Trans-

parency), the EVFTA states 

that “The Parties shall, 

either directly or through 

the Working Group on 

Intellectual Property 

Rights… maintain contact 

on all matters relating to 

the implementation and 

functioning of this Sub-

Section. In particular, a 

Party may request from 

the other Party infor-

mation relating to product 

specifications, including any 

amendments thereto, and 

relevant contact points for 

control or management of 

geographical indications. 

Each Party may make pub-

licly available the product 

specifications, or a sum-

mary thereof, and relevant 

contact points for control 

or management of geo-

graphical indications of the 

other Party protected pur-

suant to this Sub-Section”. 

Sustainable Develop-

ment 

The EVFTA comprises a 

strong chapter on labor 

and environmental matters 

relevant to trade relations 

between the EU and Vi-

etnam, including obligations 

from both parties regard-

ing a core set of issues. 

Specifically, investment 

practices are relevant to 

foster sustainable develop-

ment, as well as Corporate 

Social Responsibility, 

where reference is made 

to international principles 

and OECD guidelines on 

responsible business con-

duct (Article 13.10e). 

Moreover, Article 13.12 

(Transparency) states that 

Based on principles of non-

discrimination and transpar-

ency, they aim at promoting 

a level playing field between 

local and foreign companies. 

Recent so called new gener-

ation FTAs increasingly en-

courage trading partners to 

go beyond traditional trade 

matters and address issues 

such as labor conditions, 

environment and corruption. 

Indeed, besides offering sig-

nificant economic opportuni-

ties, the EU and Vietnam 

have agreed to implement 

strong sustainable develop-

ment measures. Although 

anti-corruption provisions 

still remain scarce, the 

EVFTA’s transparency provi-

sions cover extensively the 

agreement. In particular, two 

chapters where companies 

are often subject to corrup-

tion, will hugely benefit from 

transparency provisions, 

namely government procure-

ment and customs and trade 

facilitation. Aiming at greater 

transparency is obviously a 

precondition for FTAs’ align-

ment with the ever stricter 

legal framework against in-

ternational corruption and 

transnational bribery. 

Towards Transparency looks 

forwards to explore cooper-

ation opportunities with 

interested partners and 

companies to further pro-

mote business transparency 

and integrity. 

Chris Levon, International Senior 

Advisor 
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